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Association Activities 


AT THE JANUARY Stated Meeting, R. Graham Heiner, chairman 
of the Committee on Insurance Law, announced that the Execu- 
tive Committee had approved a special group plan of accident 
and health insurance for members of the Association. Announce- 
ments of details of the plan, which offers a substantial saving in 
cost as compared with individual non-group policies, have been 
mailed to members. Attention is called to the fact that the enroll- 
ment period will be open for ninety days. Applications from 
members should be forwarded to the insurer without delay. 

The excellence of the plan is due in no small part to the de- 
voted work of a subcommittee of the Committee on Insurance 
Law, under the chairmanship of Denis B. Maduro. The other 
members of the subcommittee are George I. Gross and John W. 
Van Orman. 

°@o 
AT THE STATED Meeting on January 17 the Association approved 
unanimously a report on the “China Blockade” submitted by the 
Committee on International Law, A. A. Berle, Jr., chairman, and 
adopted the following resolutions: 


Wuereas the Nationalist Government of the Republic of 
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China, in its struggle against the so-called Communist Revolu- 
tionists, has issued an order closing certain ports of China to for- 
eign shipping and has attempted to implement its order by force, 
causing damage to United States shipping, and 

Wuereas the United States Government has been called upon 
to protect United States shipping seeking to enter such ports, on 
the ground that the action taken by China is contrary to interna- 
tional law and to the Treaty between the United States and China 
proclaimed May 24, 1943, providing for the Relinquishment of 
Extraterritorial Rights in China and the Regulation of Related 
Matters, and 

WHEREAS any legal questions raised by China’s action should 
be determined apart from political considerations such as the 
possible recognition of the so-called Communist Government of 
China asa belligerent or otherwise, and 

WuerEAS the use of force apart from war is within the cogni- 
zance and subject to the control of international law and justice, 
and the United States and China are members of the United Na- 
tions and have recognized the compulsory jurisdiction of the In- 
ternational Court of Justice in disputes involving any question of 
international law or the interpretation of a treaty, 

Now, THEREFORE, be it 

RESOLVED, that in the opinion of this Association any dispute 
involving the legality of China’s action in closing certain of its 
ports to United States shipping should be submitted to the Inter- 
national Court of Justice for prompt determination in accordance 
with international law; and further 

RESOLVED, that the Committee on International Law be au- 
thorized to transmit to the Department of State, a copy of this 
resolution. 


The Association also adopted the following resolution pro- 
posed by the Committee on Real Property Law, Lewis M. Isaacs, 
Jr., chairman, dealing with residential rent control: 


WHEREAS, we recognize the need for continued rent control in 
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many localities in New York State, and especially in New York 
City; and 

WueEreas, this Association deplores the present residential rent 
control situation which involves overlapping jurisdiction of Fed- 
eral and Municipal administrative agencies; 

Now, THEREFORE, be it 

RESOLVED, that this Association recommends to the legislature 
of New York State that it take all necessary steps promptly to 
terminate Federal control of residential rents and evictions, sub- 
stituting therefor a single, just, effective and comprehensive sys- 
tem of rent control, State or Local, as the legislature shall 
determine. 


Rollin Browne, chairman of the Committee on Taxation, sub- 
mitted the following resolution, which was adopted: 


“RESOLVED, that this Association recommend to the Legisla- 
ture of the State of New York the enactment of an appropriate 
amendment to the New York estate tax law to grant a marital de- 
duction similar to that now allowed under the Federal estate tax 
law.” 


William B. Herlands, chairman of the Committee on Law Re- 
form, submitted reports dealing with the use of statements under 
penalty of perjury in place of an oath or affidavit, and with the 
statutes of limitation applicable to non-enemies in enemy country 
or enemy-occupied countries. The legislation recommended by 
Mr. Herland’s Committee was approved. 

Interim reports were received from the Committee on Uniform 
State Laws, Henry Harfield, chairman, and from the Special Com- 
mittee on the Federal Courts, Edwin A. Falk, chairman. 


e@o 


THE COMMITTEE on Medical Jurisprudence, Edmund T. Delaney, 
chairman, on January 23 sponsored a well attended public forum 
which discussed whether psychologists should be licensed and the 
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role of psychology in medicine, industry, advertising, education, 
criminal law and personal counselling. Speakers were Dr. Law- 
rence S. Kubie, Clinical Professor of Psychiatry and Mental Hy- 
giene, Yale University School of Medicine; Dr. Erich Fromm, 
Professor of Psychology at Bennington College and the William 
Alanson White Institute of Psychiatry; Dr. Lawrence F. Shaffer, 
Head of Department of Guidance, Teachers College, Columbia 
University and Dr. Wallace H. Wulfeck, Past President of the 
New York State Psychological Association. 


o@o 


FoLLow1nc the Friday session of the annual meeting of the State 
Bar Association the usual reception and cocktail party was held 
at the House of the Association for members of the New York 
State Bar Association. The reception was very well attended and 
was a pleasant occasion. 

e@o 


‘THE COMMITTEE on the Surrogates’ Courts, Maurice E. McLough- 
lin, chairman, has under consideration a proposed revision of 
Section 124 of the Decedent Estate Law. The Committee is also 
engaged in reviewing four proposals for legislation referred to 
the Committee by the Surrogates’ Association and will continue 
its study of uniform forms for use in the Surrogates’ Courts. 


o@o 


PLANS For the publication of a brochure which would contain 
the most important clauses found in various policy forms and an 
index or collection of general insurance coverages is planned by 
the Association’s Committee on Insurance Law. The brochure 
would also contain a critical bibliography of text books on in- 
surance law. 

°@o 


‘THE ANNUAL FORUM Of the Committee on Medical Jurisprudence, 
of which Edmund T. Delaney is chairman, this year will have as 
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its subject “Insanity as a Defense in Criminal Cases.” Magistrate 
Morris Ploscowe is chairman of the subcommittee arranging the 
forum which will be held on March 8. Announcements will be 
mailed to the membership. 


o@o 


SAM BASS WARNER, Register of Copyrights, was the guest of the 
Committee on Copyright, Sydney M. Kaye, chairman, at its last 
meeting. Mr. Warner lead an evening discussion of proposed 
amendments to the Copyright Act. The Committee will continue 
its study of Mr. Warner’s proposals through subcommittees as- 
signed to particular subjects. 


o@e 


THE INTER-AMERICAN Bar Association will hold its seventh con- 
ference at Montevideo in November, 1951. Suggestions are 
solicited as to matters to be discussed at the conference. Sug- 
gestions should be sent to Dr. Enrique Sayagues Laso, President 
of the Committee on Congresses, Colegio de Abogados, Agraciada 
1464, 13° piso, Montevideo, Uruguay. 


2@e 


THE RADIO AND television program, “On Trial,” is now broadcast 
on television over WJZ-TV (Channel 7) on Friday at 9:30 P.M., 
and on radio over WJZ (770) on Wednesday at 10:30 P.M. During 
December the following topics were presented: Recognition of 
the Chinese Communist Government, German Occupation 
Policy, Taft-Hartley Act, Picketing of Courts, and Governmental 
Economy. Participants were Judges Charles S. Colden, Bernard 
Botein, Harold M. Kennedy, Saul S. Streit, Ferdinand Pecora and 
Edward J. McCullen; also C. Martin Wilbur, Henry P. de Vries, 
Arthur Bliss Lane, John Davis Lodge, Lawrence Fertig, J. 
Anthony Panuch, Delbert Clark, Telford Taylor, Joseph H. Ball, 
Thomas F. Shroyer, Herbert Thatcher, James Lawrence Fly, 
Arthur Garfield Hays, Dorothy Kenyon, Raymond Wise, Wood- 
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ruff Randolph, Gerhard P. Van Arkel, Ludwig Teller, Robert R. 
Nathan, Joseph Rauh and Frederick v.P. Bryan. 


e@o 


ON JANUARY 25, former Judge Bruce Bromley of the Court of 
Appeals spoke before a large audience on ““The Work of the Court 
of Appeals.” Judge Bromley’s lecture was the fourth in the Post- 
Admission series of lectures. The February lecture will be given 
by United States Circuit Judge Armistead M. Dobie, whose topic 
will be “Law and Language.” 


o@o 


THE COMMITTEE on Uniform State Laws, of which Henry Har- 
field is chairman, held in December a joint meeting with the New 
York State Bar Association’s Committee. The subject for discus- 
sion was the new Commercial Code now being drafted by the 
American Law Institute. Mr. Harfield also presented the Com- 
mittee’s view to the twenty-first annual meeting of the American 
Business Law Association, which was held at the House of the 
Association in December. 


e@o 


‘THE HONORABLE Jerome N. Frank, Judge of the Circuit Court of 
Appeals, delivered the fourteenth lecture in the Teachers’ In- 
Service Course on January 5. Judge Frank spoke on ‘‘Formation 
of Enlightened Opinion.” The concluding lecture in the series 
was given by Whitney North Seymour on January 12. Mr. 
Seymour’s subject was the Bill of Rights. The attendance at each 
lecture has averaged over five hundred teachers. 


Oe 


THE COMMITTEE on Art, Clarence J. Shearn, Jr., chairman, has 
mailed out the usual forms to be used by the members who wish 
to exhibit in the annual art show, which will open on April 11. 
If there is sufficient interest in an exhibition of photography, the 
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Art Committee plans to also include such an exhibit as part of 
the show. Wilberforce Sully, Jr. is chairman of the subcommittee 
in charge of making arrangements for the exhibit. 


f — 

t THE COMMITTEE on Junior Bar Activities, Alfred P. O’Hara, 
. chairman, is planning a forum on surrogates practice for younger 
l members of the bar. The forum will be held on March 2, and the 
C speakers will be the clerks of the court. Announcements will be 


mailed to the membership. 
e@o 


A SPECIAL LOAN exhibit of various editions of Sir Thomas Little- 
ton’s Tenures and Sir Edward Coke’s Commentary on Littleton 
was arranged by the Library in connection with the seventy-third 
annual meeting of the New York State Bar Association. The 
editions covered a period of four centuries and were loaned for 
the exhibit by Colonel Melvin L. Krulewitch, a member of the 
Association. 
°o@o 


THE DIVISION of General Education of New York University has 
announced a new course in “Effective Speech,” which is designed 
primarily for lawyers. The course will run for ten weekly meet- 
ings and arrangements can be made for instructions on an 
individual basis. The instructor is Professor Nelson J. Eliscu, the 
tuition is $55.00, and the course is an approved one under the 
G. I. Bill. Further information may be obtained from Miss Gault, 
New York University, Spring 7-2000. 

















The Calendar of the Association 


February 1 


February 2 


February 3 
February 6 


February 7 


February 8 


February 9 


February 10 


February 14 


February 15 


for February 


(As of January 13, 1950) 


Joint Meeting of Section on Drafting of Legal Instru- 
ments and Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Professional Ethics 
“On Trial’—Radio Program, WJZ (770), 10:30 P.M. 


Meeting of Section on Labor Law 
Meeting of Committee on Unlawful Practice of the 
Law 


“On Trial”—Television Program, WJZ-TV (Channel 
7) + 9:30 P.M. 


Dinner Meeting of Subcommittee of Committee on In- 
ternational Law 


Dinner Meeting of Committee on Real Property Law 
Meeting of Section on State and Federal Procedure 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
“On Trial”—Radio Program, WJZ (770) , 10:30 P.M. 


Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Meeting of Section on Taxation 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Section on Economics of Legal Profession 
Dinner Meeting of Committee on International Law 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Meeting of Special Committee on Broadcasting 
Meeting of Section on Corporations 

Dinner Meeting of Committee on Insurance Law 
“On Trial’—Radio Program, WJZ (770), 10:30 P.M. 
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February 16 


February 17 
February 20 
February 21 
February 22 


February 23 
February 24 


February 27 


February 28 


CALENDAR 71 


“Law and Language.” Speaker: The Honorable Armi- 
stead M. Dobie, Circuit Judge, United States Court 
of Appeals, Fourth Circuit. Buffet Supper, 6:15 P.M. 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 

Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Medical Jurispru- 
dence 


Meeting of Committee on State Legislation 
“On Trial”—Radio Program, WJZ (770) , 10:30 P.M. 
Dinner Meeting of Committee on Copyright 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 

Meeting of Library Committee 

Round Table Conference. Speaker: The Honorable 


Henry Clay Greenberg, Justice of the Supreme Court 
of the State of New York 


Meeting of Committee on State Legislation 











Letter from the Chairman of the 


Entertainment Committee 


To the Members of the Association: 


The traditional Twelfth-Night Festival of the Bar Associa- 
tion, held on Friday evening, January 6th, was a delightful oc- 
casion. Those who were fortunate enough to attend asserted that 
it was one of the social high spots of the past several years. The 
ladies and gentlemen who volunteered to entertain our mem- 
bers aroused great enthusiasm in a warmly appreciative audience, 
as well they might have, for the show they put on, aided and 
abetted by some of the hardy perennials among our own enter- 
tainment group, was one that could not have been duplicated on 
Broadway without charging South Pacific prices. 

The entertainment opened with a wonderful exhibition of 
the arts of prestidigitation and legerdemain by Mr. Max Katz, 
last year’s President of the Society of American Magicians. Mr. 
Katz, though not a professional, certainly stems directly from the 
greats of yesteryear—Herman, Kellar, Thurston, et al. During his 
performance Mr. Al Bennett and Mr. Newman Levy furnished 
the musical background, and the Skaters’ Waltz was never more 
charmingly rendered. Mr. Milton Rettenberg, our own piano 
virtuoso, then delighted with several numbers which heralded 
the approach of Mr. Herb Shriner, the boy from Indiana. Herb 
had been a featured performer in several Broadway musicals and 
his droll monologue had the audience literally rolling in the 
aisles. The delightful singing team, Mr. Cass Franklin and Miss 
Monica Moore, accompanied by Mr. Oscar Waltzer, followed the 
Shriner act and added greatly to the joy of the occasion. Then 
came Mr. George Merrill, one of the gentlemen who runs the 
elevator in the House of the Association. An old circus man, his 
juggling act aroused great enthusiasm. Dorothea McFarland, 
another recruit from television, sang several songs from some of 
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the popular musical comedies in a very charming manner. Mr. 
Gordon Dilworth, who has sung on the radio, in opera, and on 
television, appeared with his guitar and sang a number of folk 
songs. He gave a great performance, and to many it was one of the 
highlights of the evening. To cap the climax, Harry Hirshfield, 
the well known cartoonist, radio star, master of ceremonies, and 
raconteur par excellence, gave one of his inimitable monologues. 
Gales of laughter filled the assembly room and a couple of stout- 
ish members in the audience popped the buttons off their vests. 

Judge Arthur Markewich of the Entertainment Committee 
was the master of ceremonies for the evening and turned in, as 
usual, an exemplary performance. Among our members who 
were responsible for getting the performers to put on this wonder- 
ful show for us were Messrs. Edwin A. Falk, Thomas G. Proctor, 
and K. Bertram Friedman, plus the Chairman of your Entertain- 
ment Committee. Among others who helped us out were Mr. 
Herbert Schoepke and Mr. Harris Steinberg, who were responsi- 
ble for the notices, and our never failing Librarian, Mr. Sidney 
Hill, who collaborated with Herbert Schoepke and concocted the 
eggnog and punch, which with the other refreshments, were 
thoroughly enjoyed by the members present and did much to 
promote the spirit of cameraderie that prevailed throughout the 
entire evening. 

The success of this Twelfth Night Festival encourages the En- 
tertainment Committee in their future planning, which of course 
includes the Annual Association Night, or Nights, which will 
take place in the latter part of April. 

To all those who could not get to our Twelfth Night party, we 
extend our deepest sympathy. 


JAMEs GARRETT WALLACE 
Chairman, Entertainment Committee 


January 13, 1950 











Cross-Examination 


By LLoyp PAUL STRYKER 


The only legitimate object of a trial is the ascertainment of 
truth. To achieve this end, the instrumentality of cross-examina- 
tion is the most potent weapon in the lawyer’s arsenal. ‘‘For two 
centuries past,” Professor Wigmore writes, “the policy of the 
Anglo-American system of Evidence has been to regard the ne- 
cessity of testing by cross-examination as a vital feature of the 
law. The belief that no safeguard for testing the value of human 
statements is comparable to that furnished by cross-examination, 
and the conviction that no statement (unless by special excep- 
tion) should be used as testimony until it has been probed and 
sublimated by that test, has found increasing strength in length- 
ening:experience.””* 

And this great writer, whose discussion of this subject, to my 
mind, is more fundamental than anything that has been written, 


further wrote:’ 


“Not even the abuses, the mishandlings, and the puer- 
ilities which are so often found associated with cross-ex- 
amination have availed to nullify its value. It may be that 
in more than one sense it takes the place in our system 
which torture occupied in the mediaeval system of the 
civilians. Nevertheless, it is beyond any doubt the greatest 
legal engine ever invented for the discovery of truth. How- 
ever difficult it may be for the layman, the scientist, or the 
foreign jurist to appreciate this its wonderful power, there 
has probably never been a moment’s doubt upon this point 


Editor’s Note: Mr. Stryker, the chairman of the Association’s Committee on the 
Bill of Rights, is the author of “Andrew Johnson—A Study in Courage,” “Courts 
and Doctors,” and a biography of Thomas Erskine, “For The Defense.” Mr. Stryker 
has lectured before the Association’s Section on Trials and Appeals. 

1 Wigmore on Evidence, Vol. 5 (3d Ed.) Sec. 1367, pp. 28-9. 

*Id., p. 29. 
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in the mind of a lawyer of experience. ‘You can do any- 
thing,’ said Wendell Phillips, ‘with a bayonet—except sit 
upon it.’ A lawyer can do anything with a cross-examina- 
tion,—if he is skilful enough not to impale his own cause 
upon it. He may, it is true, do more than he ought to do; 
he may ‘make the worse appear the better reason, to per- 
plex and dash maturest counsels,’—may make the truth ap- 
pear like falsehood. But this abuse of its power is able to 
be remedied by proper control.” 


“The fact of this unique and irresistible power remains,” he 
went on, “and is the reason for our faith in its merits. If we omit 
political considerations of broader range, then cross-examination, 
not trial by jury, is the great and permanent contribution of the 
Anglo-American system of law to improved methods of trial-pro- 
cedure.’”* 

Cross-examination often has been referred to as a weapon. It 
may be a stiletto, a broad sword, a modern rifle, or perhaps it will 
turn out to be a blunderbuss that explodes in the hands of an un- 
skilled marksman. Cross-examination, Emory Buckner once said, 
is frequently more suicidal than hom: zidal. 

It is a subject of infinite interest even to the layman and is 
usually the high point, though alas, sometimes the low point of a 
trial. It should never be wielded by the unwary or the inexperi- 
enced. A good cross-examiner is the product of a generation of 
witnesses. The ‘‘art of cross-examination,” Mr. Wellman has well 
written, “requires the greatest ingenuity; a habit of logical 
thought; clearness of perception in general; infinite patience and 
self-control; power to read men’s minds intuitively, to judge of 
their characters by their faces, to appreciate their motives; ability 
to act with force and precision; a masterful knowledge of the sub- 
ject-matter itself; an extreme caution; and, above all, the instinct 
to discover the weak point in the witness under examination. 





*Id., p. 29. 
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One has to deal with a prodigious variety of witnesses testifying 
under an infinite number of differing circumstances. It involves 
all shades and complexions of human morals, human passions, 
and human intelligence. It is a mental duel between counsel and 
witness.””* 

It has been observed that those who attend trials, especially 
criminal trials, are, says Sir James Fitzjames Stephen, “usually 
tempted to forget their real character. Cool, unexcited, bystand- 
ers often demand that a criminal trial should be conducted as 
quietly as a scientific inquiry, and are disgusted if any course is 
allowed to be taken which compromises the interests or character 
of third parties, or which leads to any sort of unseemly discussion. 
The truth is that litigation of all sorts, and especially litigation 
which assumes the form of a criminal trial, is a substitute for 
private war, and is, and must be, conducted in a spirit of hostility 
which is often fervent and even passionate. No man will allow 
himself to be deprived of character, or liberty, or possibly of life, 
without offering the most strenuous resistance in his power, or 
without seeking, in many cases, to retaliate on his opponent and 
his opponent’s supporters. A trial of any importance is always 
more or less of a battle, ***.’’® 

There is nothing that more sharply presents the nature of our 
Anglo-American cross-examination than a consideration of the 
way in which it is conducted in the French courts. There the 
prisoner is cross-examined by the judge who is permitted to en- 
gage in rebukes, sarcasms and exhortations which would never 
be permitted in an English or American court. The real function 
of a judge, as we understand it, is to preside over the trial, to en- 
force the rules of evidence and in general to be an impartial um- 
pire. After performing that duty patient and fully, he is, says 
Stephen, “in a position to give a jury the full benefit of his 
thoughts on the subject, but if he takes the leading and principal 
part in the conflict—and every criminal trial is as essentially a 


*“The Art of Cross-examination” (4th Ed.), p. 8 
°“A History of the Criminal Law of England,” Vol. I, p. 432. 
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conflict and struggle for life, liberty from imprisonment, or char- 
acter, as the ancient trials by combat were—he cannot possibly 
perform properly his own special duty.’’ 

In France, he goes on, ‘“The parties, and especially the prisoner, 
have to cross-examine through him [the judge], and to cross-ex- 
amine a witness through a third person, who may probably be 
hostile or at least indifferent to the cross-examiner, is as ineffec- 
tual as it would be to carry on a fight by telling a proxy where to 
strike. The fact that a trial is a combat must be realised and car- 
ried out in every detail if the fight is to be fair. The witnesses 
called against either side are for the time being the enemies of 
that side, and its representative should be allowed to attack them 
hand to hand.””* 

The history of cross-examination in England throws a flood of 
light upon the course of its development. From the civil wars to 
the Revolution of 1688, prisoners in cases of treason and felony 
had no counsel. And, says the same author,* 


“So long as prisoners were really undefended by counsel in 
serious cases, their cross-examination of the witnesses 
against them was trifling and of little or no importance, 
though they did cross-examine to a greater or less extent. 
When they were allowed to have counsel to cross-examine, 
but not to speak for them, the cross-examination tended to 
become a speech thrown into the form of questions, and 
it has ever since retained this character to a greater or less 
extent.” 


This is indeed an interesting observation and tends to explain 
why a good cross-examination so often resembles a good speech. 
A speech is uttered in order to persuade; it has no other legiti- 
mate function. Persuasion may also be achieved through the form 
of the cross-examiner’s questions and may thus serve, long before 


*Id., p. 544. 
*Id., p. 547. 
*Id., p. 431. 





78 THE RECORD 


the time of summing up arrives, to achieve persuasion, which is 
or should be the sole object of the lawyer in the courtroom. 

Small wonder then, that cross-examination is so highly and so 
justly prized in our legal system. It is indeed guaranteed by our 
federal Constitution, by the Sixth Amendment to which it is pro- 
vided that “in all criminal prosecutions the accused shall enjoy 
the right *** to be confronted with the witnesses against him; 
***.” But confrontation, says Professor Wigmore, “is, in its main 
aspect, merely another term for the test of Cross-examination. 
*** It is merely another name for the opportunity of cross-exami- 
nation.’’® For the observation by the tribunal of the witness’ de- 
meanor on the stand is a subordinate and incidental advantage 
of confrontation. The deportment of the witness while testifying 
is “‘a result accidentally associated with the process of confronta- 
tion, whose original and fundamental object is the opponent's 
cross-examination.”” 

The objects of cross-examination may be divided into four 
main categories: 


1. To have the witness modify his assertions; 


2. To elicit something in your favor; 


. To discredit the witness through discrediting his testimony 
by showing among other things, that he himself has been 
mistaken, or that possibly he has himself been deceived; or 


. To discredit the witness himself. 


Of these, the first three are most frequently employed. I suppose 
that there have been few cross-examinations indeed where the 
witness cross-examined then and there repudiates all that he has 
said upon direct examination. But he may be made to modify 
some, at least, of the assertions that he has there made or there 
may be something in his story which has blunted or blurred other 


® Wigmore, Vol. 5 (grd Ed.), Sec. 1365, p. 27. 
10 Td., Sec. 1395, p. 127. 
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facts which may be favorable to the client of the cross-examiner; 
or it may be that the witness can be shown honestly to have been 
mistaken or really to have been himself deceived. 

To try to illustrate by examples under these three heads would 
require a long treatise and would be impossible in the time at my 
disposal. Opportunities for good cross-examination under these 
three categories will occur to the zealous, industrious and highly 
attentive lawyer, especially to one of long experience who has 
seen hundreds of witnesses on the stand. Perhaps I might here ob- 
serve that in my opinion, at least, the cross-examiner would use 
his time to most advantage during a direct examination by ob- 
serving the witness, by listening not only to what he says but by 
watching how he says it, the way he moistens his lips, or hesitates, 
or perhaps colors, and especially by observing the effect that every 
word is making on the jury. A look of skepticism on some juror’s 
face upon some point may furnish the clue to the cross-examiner, 
-the weak point where he may drive in. Some lawyers sit with 
yellow pads and try to take down everything a witness says on his 
direct examination. Unless he is a shorthand reporter, he will not 
do as well as the official court stenographer and his ever-writing 
will deflect him from the attention he should give. Jot down a 
phrase or a word or a date or a fact, but do not spend your time 
making notes when your energies might better be employed in 
watching and in listening. 

The fourth category above mentioned, namely, the discredit- 
ing of the witness himself, is the most interesting and it may be 
the most effective or disastrous undertaking. Never seek to dis- 
credit the witness himself unless you have sound reasons for be- 
lieving that the assay will be successful. The old adage “Do not 
strike a king unless you kill him” is in point. For you must remem- 
ber that not only the case and the witness, but you yourself, are on 
trial. A verdict often goes in accordance with the jurors’ like or 
dislike of the advocate. Lawyers as a class are not popular; they 
are suspected of being over-cunning, disingenuous or sometimes 
of being downright dishonest. A good lawyer is a strong man with 
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a strong mind and with real integrity of purpose. Let the jury 
suspect that you are engaged in the employment of a trick or a de- 
vice, or that you are less than fair, and the jury, with one mind, 
will seek to visit their displeasure by an adverse verdict. 

Then, too, juries look at witnesses with sympathy. They see a 
person sitting aloft in the courtroom and wonder how they would 
feel were they in the same position. They feel that the witness is 
at a disadvantage with the lawyer. They soon learn that he can- 
not talk out but that he is strictly confined to the questions which 
the judge allows. Bad manners, harsh conduct and insulting tone 
of voice may work the direct opposite of that which you are striv- 
ing for. If your aim then, is to discredit the witness, you must 
carry the jury along with you at each point, making it feel that no 
other alternative is open to you and that the operation, however 
distasteful, is one that you must perform. 

Never forget that the sympathies of the jury are with the wit- 
ness, not with the cross-examiner. They are willing to excuse a 
man on the ground that he may be embarrassed because of all the 
courtroom limelight, or because he is a nervous or timid man. 
Lead up then, slowly to your frontal attack; carry the jury with 
you step by step. Then, if you can explode your bomb, explode 
it so that he is torn to fragments before the jury’s very eyes. Do 
not be afraid of being called dramatic, for whether you would or 
not, a trial is drama. It is a combat and combats inevitably are 
dramatic. Do not try to be dramatic. Avoid any artificiality which 
may justify the charge against you, but if you are engaged in the 
destruction of the perjured witness, forget everything except your 
main objective. 

Never forget the importance of detail. If you know the witness 
has been convicted of crime, do not merely ask whether on a 
certain day he had been convicted. Resurrect every circumstance 
of the charge on which he was found guilty; resurrect his appear- 
ance in that trial and if he committed perjury, then make him 
admit it now before your jury. If the witness is a despicable 
character, handle him in such a way as to make the jury properly 
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despise him. If he has been guilty of loathesome acts, develop 
these so that your jury cannot fail to loathe him. If he has com- 
mitted perjury before, draw out that perjury in detail, recon- 
struct the oath which he then took and make him admit that it 
is the same oath which he has just taken and under which he 
pretends at last to tell the truth. 

If you are able in a later stage of the trial, by independent 
evidence, to establish an important fact, how much more ex- 
plosive will be the establishment of that fact on cross-examination. 
The principal virtue of cross-examination, said a Minnesota 
court, “is in its immediate application of the testing process. Its 
strokes fall while the iron is hot.”* 

Suppose you have a letter or an affidavit or a pleading or a bit 
of previous testimony in direct conflict with what the witness 
testified to on his direct examination. You could, no doubt, later 
prove this by another witness, but how much more effective it 
would be to establish it through the testimony of the man you 
are now cross-examining. 

The “dramatic contrast” between this evidence and that to 
which the witness previously has sworn, says Wigmore, “may 
multiply and even exaggerate the concrete probative effect of the 
facts extracted. The difference between getting the same fact from 
other witnesses and from cross-examination is the difference 
between slow-burning sulphurous gunpowder and quick-flashing 
dynamite; each does its appointed work, but the one bursts along 
the weakest line only, the other rends in all directions.” ” 

But once more let me emphasize that if you intend to attack 
the witness rather than his testimony, be sure that you can do so 
with success. If you can, then without fear advance boldly to 
charge with bayonet poised, ready to tear through his heart. 

Jurors, like other men, admire a brave, a resolute and a fearless 
fighter. But let me stress again that this kind of a contest, like any 
fight, has its hazards and sheer disaster waits for him who fails. 





4 State v. Saporen, 205 Minn. 358, 362 (62 Harvard L. R. p. 193). 
* Vol. 5 (3d Ed.) Sec. 1368, pp. 34-5. 
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“It not infrequently happens,” we read in Brown’s Golden Rules 
for the Examination of Witnesses, “that a charge of perjury 
against the witnesses on the other side, induces the jury to make 
the trial a question of the honor of the witnesses, instead of the 
issue on the record. They say, ‘If we find for the defendant, after 
what has been said by his counsel against the plaintiff's witnesses, 
we shall be confirming his assertion that they are perjured, which 
we do not believe’; and so, to save the characters of their neigh- 
bors, whom they believe to be unjustly impugned, they give a 
verdict against the assailant.”’” 

If there is any doubt about your ability to destroy the witness 
himself, avoid trying to do so. How much further you will get 
by a tactful, quiet approach if through conciliation you seek to 
remove the fear “which the most truthful witness feels when 
about to be subjected to the ordeal of cross-examination. Let him 
understand, as soon as possible, that you are not about to insult 
him nor to entrap him into falsehood, nor to take unfair ad- 
vantages of him; ***.’’* In a cross-examination of this kind you 
should proceed at once to discover the probabilities of mistake 
by eliciting all the circumstances under which it was formed. “It 
is in this operation,” says Ram, “‘that the faculties of the skillful 
Advocate are displayed; this it is that calls into play his acquaint- 
ance with mental physiology, his experience of men and things 
** Sy 16 

In a cross-examination of this kind it may be wise not to induce 
the witness to acknowledge his error. You may perhaps far more 
effectively reveal this in your summing up when you yourself, 
from the admissions made, can construct a lucid story. But above 
all else, avoid as much as possible a repetition of the facts to which 
the witness testified on his direct examination. He knows or has 
learned these facts well and will enjoy repeating or embellishing 
them. If on his direct he has said something favorable to your 


* Ram on Facts, p. 333. 


4Td., p. 335. 
at 








les 


Iry 
ike 
the 
ter 


ich 





CROSS-EXAMINATION 83 


side, do not call this to his attention lest he seize upon the oppor- 
tunity of modifying previous assertions. Confine yourself rather 
to associated circumstances as to which he is not likely to have 
prepared himself. Dislocate his train of ideas and you will disturb 
the memory of his lesson. Begin your cross-examination in the 
middle of his narrative (if you touch it at all), then jump to one 
end, then to some other part, remote from the subject of the pre- 
vious question. If he is lying he will betray himself, for if he 
speaks from memory alone you will disturb the association of his 
ideas and break all his inventions down. 

But perhaps you will be confronted with a witness from whom, 
if deftly handled, you may elicit much in your favor but whom 
you wish ultimately to destroy. In such a case save all your ammu- 
nition for the main assault and treat him gently while you tear 
out facts that will help you. Having done this change your tactics 
and proceed, if you can, to his destruction. 

A cross-examination as to bias presents many challenges. No 
one likes to admit to prejudice or bias, least of all a witness in the 
courtroom. This fact it would be wise to elicit gently. If it is 
drawn out of him through quiet, simple questions, the jury, with- 
out hating either the witness or the cross-examiner, may come to 
the conclusion that the witness, though intending to be honest, 
has unwittingly permitted prejudice or bias to color his recollec- 
tion of the facts or the way in which he states them. 

Much has been said as to the manner of cross-examination. Who 
shall say what manner should be used in any given case? It de- 
pends upon the circumstances of the case, the particular atmos- 
phere that pervades the courtroom, the kind of judge or jury you 
may face, or even the character of your opposing lawyer. In 
general, I would say that courtesy and good manners, politeness 
and a respectful demeanor are more apt to win friends in the 
jury box than all else put together. Unjustified sarcasm, misplaced 
humor, rudeness and boorishness are liabilities of vast moment. 
To cross-examine well you do not have to examine crossly. 

Above all else remember that not many souls are saved after the 
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first hour. Formulate in your mind a cross-examination dealing 
with the really high points of the case and ignore all else. Make 
it sharp, staccato and telling. Make your points as you go. If you 
fail in this it may be that weeks later you will find yourself unable 
to revive those points in all their stark significance before the 
jury’s eyes. Always, if you can, conduct a short cross-examination 
rather than a long one. The lawyer who drones through long, 
weary hours of cross-examination without striking any pay dirt, 
does much to confirm the testimony which the witness gave on 
his direct. The jury feels that if he has not succeeded after all these 
hours, it must be that the witness was a truthful and reliable one. 

And now a few more hints: Watch your judge. Do not, through 
improper questions, bring his adverse ruling down upon you. 
The jurors do not understand the rules of evidence. They are 
always much impressed by a judge’s interruption of the lawyer. 

One of the most effective incidents in a cross-examination is 
the silence of a witness. If he is so stumped that he sits there on 
the stand unable to reply, he will have given you a priceless 
benefit. This happened once to Erskine who, when the witness 
sat there silent, himself sat down and said: “Take plenty of time 
to think, don’t hurry. Take all the time you want.” A witness 
thus entangled in the net of his own silence will lose caste with 
the jury and make them believe that he does not speak lest he 
commit perjury. 

But perhaps the most important problem confronting the 
would-be cross-examiner is whether he should cross-examine at 
all. If you really know your case and understand the facts in all 
their bearings, you can make a sound appraisal as to whether the 
direct examination has caused you any hurt or not; or, indeed, 
you may conclude that what he has just said is to your benefit 
and that to try to gild the lily would disfigure it. In such a case 
do not cross-examine at all. ‘““To cross-examine, or not to cross- 
examine,—” Wigmore has well written, “that is the fundamental 
question, which springs from the essential nature of the process 
and arises anew for every part of every witness's testimony. The 
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greatest cross-examiners have always stated this as the ultimate 


9916 


problem. 

Sometimes you will have nothing to go upon,—nothing what- 
ever—except the witness’s direct examination, but even here you 
may make headway if you have appraised the witness and thought 
out logically what he or she is bound to say. I had this experience 
not long ago in representing a husband who had just obtained a 
decree of divorce against his guilty wife. The real test arose as 
to the custody of the two young daughters. The defendant, despite 
her proven adultery, claimed the custody. She was quite pretty 
and very bold, and seemed to exhibit no concern over what she 
had done. From the way she looked and acted, I thought that she 
would brazen out her conduct with the corespondent. I asked 
her: 

“Q. In other words, you a married woman, supported by 
your husband, and with growing daughters, thought 
that you would see how you liked living with this 
Frenchman who himself had a wife in France and chil- 
dren? 

A. Well, that is one way of putting it. 


* * *& * 


Q. You think what you have done here was perfectly moral 
and fine? 
A. I think it was moral under the circumstances, yes.”’ 


The cross-examination then proceeded: 


“Q. Do you feel at all that the inculcation of decent moral 
principles is important in the raising of a girl? 
A. I certainly do. 
* * & * 
Q. Is it one of your principles that the only way to know 
a man is to live with him? 
A. For me, yes. 


___ 


* Wigmore on Evidence, Vol. 5 (3d Ed.), Sec. 1368, p. 35. 
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. And that is in your opinion a moral and ethical prin- 
ciple, is it; yes or no? 

. For me, yes. 

. That, however, would not be a good principle for any- 
one else in the world but you? 

. I didn’t say that. 
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. I am trying to get your standard, as the person who 
wants to have the custody of children. Is that principle 
that you expressed a principle applicable, not only to 
yourself, but to other women as well; yes or no?” 


Seeing the dilemma in which she was thus placed and that she 
could not claim a principle applicable to her alone, she answered: 
“To full-grown adults, yes, but not when they are young— 
to full-grown adults who are mature and who know some- 
thing about life and who understand people. Then I think 
they are free; otherwise they have no right. 
Q. What is your definition of a full-grown adult? 
A. I feel a full-grown adult—” 


She hesitated, having now to improvise. Her answer then pro- 
ceeded: 
“I don’t think any woman is a full-grown adult until 
she reaches the age of over 28. 

Q. Then it is your standard and moral principle that a 
woman over the age of 28 is following proper ethical 
standards who chooses to sleep and have intercourse 
with a man other than her husband; is that right? 

A. Ifshe wishes it, it is right.” 


A little later she swore: 


“A. I think it is wrong for young girls to go out and have 
intercourse with men. I do.” 


The cross-examination then proceeded: 
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“Q. But not after 28? 

A. You know, people vary. There are some people of 28 
who never grow up and there are some people who are 
younger that are matured. 

Q. Then for some persons it would be all right to go out 

and do what you did at an age considerably younger 
than 28? 

. Iwouldn’t want my children to do it, no. 

. At any age? 

. I wouldn’t want them to do that until they were ab- 
solutely fully grown. As a matter of fact, I wouldn’t 
want my daughters to do that until they reached the 
age that I gave you, or over.” 


moO Rw 


To my deep surprise the trial justice nevertheless awarded cus- 
tody of the children to this woman, and what surprised me even 
more was that his decision was affirmed by the Appellate Division” 
with but one dissent. However, I am able to report a happy end- 
ing. The judgment of the trial court was modified by the Court of 
Appeals,” and the guilty wife was thus finally deprived of custody. 

In conclusion let me say that “There is no short cut, no royal 
road to proficiency, in the art of advocacy. It is experience, and 
one might almost say experience alone, that brings success.” ” And 
let me here once more quote from Ram on Facts, a book more 
than a hundred years old but filled with the knowledge and wis- 
dom that do not change with passing years. “In conclusion,” says 
Ram, “we reiterate the caution, so often repeated, never to put 
a question to a witness without an aim, nor except you expect to 
derive some positive advantage from it. Leave a bad matter un- 
touched, unless you are sure that you can make it better. Where 
you cannot do good, you are almost certain to do harm. The Ad- 
vocate’s art may be shown equally in silence as in speaking.”” 





* Bunim v. Bunim, 273 App. Div. 861. 

*Id., 298 N. Y. 391; reargument denied, 298 N. Y. 923. 

* Wellman, “The Art of Cross-examination” (4th Ed.), Pp: 5: 
* Ram on Facts, p. 351. 











Babies Are Neither Vendible 
Nor Expendable 
By Epwin J. LuKAs 


As replacement for the bromide: “All mankind love a lover,” 
it is even more trite nowadays to remark that “children are this 
country’s most precious resource.” The burden of this paper will 
be that though most of us know this to be so, in a number of 
significant respects we have not yet convinced ‘‘all mankind” that 
it is so. 

Fund-raising literature distributed by social agencies and 
others often features prominently the photograph of a child whose 
wistful countenance shines out at readers in such an appealing 
fashion that it irresistibly separates donors from unexpectedly 
large gifts. The device is defensible as the symbol of something 
tender, of something reassuring to behold. On the conscious level, 
everyone—from the hard-bitten gangster to the sentimental do- 
gooder—everyone loves a child. Its joy cheers us; its helplessness 
saddens and challenges us; the fantasy that we can possibly “play 
God” to such a child beguiles us. And this is as it should be, for 
it has produced some uncommonly devoted services for the cause 
of needy children. 

It would seem to follow as one corollary that everybody is 
virtuously intent upon improving the health and welfare of chil- 
dren by creating new services where they are needed and by 
making adequate services which are now markedly inadequate. 
Another corollary would seem naturally to flow, namely, that it 
should be relatively simple to legislate (where legislation is neces- 


Editor’s Note: Mr. Lukas, a member of the Association’s Committee on the Do- 
mestic Relations Court, has long been interested in problems of child welfare and 
is a frequent contributor to publications in the fields of social welfare and crimi- 
nology. He is the Executive Director of the Society for the Prevention of Crime. 
This article is published as a contribution to the work in which the Association's 
Committees on the Domestic Relations Court and Adoption Procedures are en- 
gaged. 
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sary or socially desirable) for those facets of an enlightened health 
a welfare program which indigenous needs require. Given a 
thoughtful and feasible plan for the amelioration of the con- 
ditions which produce those needs, one could quite easily imagine 
that genuine concern for the physical and emotional well-being 
of children should furnish the impetus for effectuation of that 
plan. 

But, alas, this would be a naive supposition. Apparently this 
was not to be; or, if it was, it somehow did not come to pass. To be 
sure, the plight of needy children has been impressively amelio- 
rated in a not inconsiderable variety of departments. The gains 
are many, however hard won they were over the forces of reaction 
and tradition of inaction. But the road ahead is yet long and 
tortuous. Sharp conflicts, inspired by a species of political expedi- 
ency in other areas of human activity, have been extended to 
include certain delicate areas of child welfare. While these con- 
flicts vary with the social milieu, powerful vested interests seem 
determined to strengthen rather than relax their grip upon many 
strategic phases of child care. Though doubtless they act in good 
faith, their appetite for prestige, autonomy, and power, and their 
possessiveness, are so relentless in certain places as to constitute 
one of the most formidable obstacles to the drive to transmute the 
love of children into constructive social action. The collision 
between these forces frustrates some and disenchants others. 

Evidence of this, now and in the past, is not difficult to find. To 
cite two notables examples: (1) all of us yet recall the bitter 
opposition that was generated to the proposal for a child labor 
amendment to the Constitution; and (2) all of us still remember 
the bitter hostility exhibited toward the early concept of chil- 
dren’s courts as social clinics, children’s correctional institutions, 
and the establishment of suitable intra- and extra-mural services 
for orphaned children. Both movements were subjected to heart- 
breaking delays and incomplete fruition. 

In more recent times the lag between our concern for the 
welfare of other categories of children, and the conversion of that. 
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concern into social action, is still incredibly great. The catalogue 
of unfilled needs would be a frighteningly formidable document; 
for this audience certainly it is not necessary to list them. But that 
lag is nowhere more evident than in the area we have chosen for 
discussion, namely, resolution of the questionable status of the 
child born out of wedlock, and appropriate placement and suit- 
able adoption of that child when his natural parents are unfit, 
unable or unwilling to care for him. 

In that relatively narrow area (narrow at the threshold, but 
potentially broad in its implications) society has been moving 
ahead planlessly and directionless, with impulsive fits and starts. 
One has the formless feeling that, though we sometimes present 
the appearance of briskly flinging ourselves into prodigious effort, 
we are actually reacting inconclusively and impressionistically to 
each new situation as it arises. We are stubbornly postponing the 
decision to bring order to man-made chaos. 

While society has long taken cognizance of what it inelegantly 
calls “bastards,” it has been primarily concerned with whether 
they may become public charges. Under common law every civil 
right that we take for granted in a democracy, every privilege to 
which a free-born person can now aspire—such as voting, holding 
public office, securing a license to pursue a profession or special 
occupation—was denied illegitimate issue in much the same 
fashion as we now deny these rights to convicted felons. In some 
countries such a child was described as filius populi, the “child 
of the people,” or as filius nullius, the “child of no one.” In all 
respects he was a stranger in the land. So, too, was his mother; 
Blackstone spoke of the punishment for having such a child, com- 
menting that “the penalty can only be inflicted if the bastard 
becomes chargeable to the parish.” 

In England, common law deprived the so-cailed illegitimate 
child of meaningful relationship with his own mother. He could 
not inherit from her; nor could he inherit from his own children, 
although he could pass on property to his issue. If he died without 
issue, all his worldly goods passed automatically to the Crown. He 
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could not accept membership in trade guilds or, without special 
dispensation, take any of the holy orders. So that he would con- 
stantly be stigmatized as different from fellows born of married 
folk, the child was not permitted to use a surname passed to him 
by inheritance, and was not entitled to bear the name of his 
natural father. If his unwed mother and natural father later 
married, his birth did not ordinarily thereby become legitimate, 
nor could he be adopted by his natural parents or by foster 
parents. 

In short, such children were in every sense cast from society as 
though they had committed heinous crimes or suffered from some 
loathsome disease. Not alone were they referred to as “bastards,” 
which significantly came to possess (and still possesses) a vulgar 
colloquial connotation, but “‘once a bastard, always a bastard.” 
There was nothing the child could do to alter his status, except to 
die; even then it was certain that his funeral cortege would not be 
followed by any mourners. 

There is ample evidence that the rigidity and cruelty of those 
(and other) early strictures on illegitimate children were inti- 
mately associated with archaic taboos and ecclesiastic laws govern- 
ing sexual matters in general. The codes of the Hittites, Baby- 
lonians, Assyrians and Egyptians played an important part in 
shaping the range of attitudes toward sexual behavior entertained 
by at least one important religious faith, while the Roman ascetic 
cults considerably influenced the attitudes of still another. More- 
over, we know that the acquired attitudes of the public generally 
fashion ideas of rectitude and shape the direction of most public 
laws; sexual mores and systems of sexual morality are no ex- 
ceptions to this rule. Despite Christ’s benign attitude toward 
Mary Magdalene, insisting upon her right to achieve status, the 
pattern from which the common law attitude toward the illegiti- 
mate child was derived was the natural result of the free associa- 
tion in people’s minds between the turpitude of proscribed sexual 
conduct and the offspring of that conduct. The latter became 
indelibly tarnished with the unwashable stain of the former; 
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nothing which the offspring could do could obliterate that stain 
nor redeem him in the eyes of the public. 

This was the climate of opinion in which early societies postu- 
lated their distorted concept of status for the illegitimate child. 
Under these circumstances it is not surprising that England, once 
burdened with a peculiar narrowness of view that stems from 
slavish adherence to such outmoded postures, awaited all these 
centuries before adequately providing adoption procedures. They 
were not formulated there until as recently as 1926. Yet history 
shows that adoption is a procedure of great antiquity. Not only 
are references to it found in the Bible, but it was also known to 
the ancient Egyptians, Babylonians, Assyrians, Greeks and Ro- 
mans. Recorded history tells us that among those peoples adoption 
was a universally accepted custom; it had the sanction of the law, 
and adoption laws (such as they are) in most countries of the 
modern world are based on the Greek and Roman codes. 

But, what of the situation in the United States in relation to 
the out-of-wedlock child, the unwed mother and the adoption of 
the child by foster parents? The picture is only slightly less ugly 
than in other countries encumbered by parochial attitudes toward 
such children. In nearly half our states the illegitimate child re- 
mains so unless the parents subsequently marry; the stigma can, 
if the parents do not marry, be avoided only through adoption. 
In nearly half our states, if the parents marry but the marriage is 
later annulled for any cause, the issue of that marriage become 
illegitimate. Under common law there was no obligation upon 
the putative father to support such a child. But for the later statu- 
tory provisions for what we now euphemistically call filiation pro- 
ceedings, the child would frequently become and remain a public 
charge. Those proceedings (once called “bastardy proceedings’) 
are essentially civil in nature, although partly criminal in form. 
An indication of the oblique attitude of some communities 
toward such children may be gained from the fact that in nine 
states the putative father is obliged to support the child by con- 
tribution of but nominal amounts, far below actual subsistance. 
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There are those who, looking back reflectively over the past, 
perceive substantial progress in social developments and practices 
affecting the child born out of wedlock and his unhappy, unwed 
mother. That there has been progress, some of it substantial, none 
would deny. But many of us would question whether we are not 
still captives of the taboos of ancient morality; for we are yet 
applying antiquated standards originally established by the few 
to determine the fate of the many. 

History records that the child born out of wedlock was once 
exposed to a system of customs and laws which were not only 
repressive as to the child, but also as to her who bore him in shame 
and degradation. Especially in determining the status of the child 
did laws take on the color of the prevailing mores. In his Anatomy 
of Melancholy, Burton tells us that “in almost every kingdom the 
most ancient families have been the first princes’ bastards; the 
worthiest captains, best wits, greatest scholars, bravest spirits in all 
our annals, have been base born.” Against that background 
Anglo-Saxon cultures produced a potpourri of curiously incon- 
sistent legalistic doctrines which, while crude and often absurd, 
have been mitigated only partially since their first inauguration. 

At their periphery the doctrines were opportunistic; at their 
core they were moralistic. It has already been mentioned that at 
common law such a child was either the child of nobody or the 
child of the people. Certain progressive forces sought to impart 
a semblance of undiscriminated status to the child while other 
reactionary elements withheld an enlarged status which would 
have vested it with rights and privileges equal to those of their 
contemporaries who were well born. The laws were alternately 
benign and cruél; society could not quite determine whether to 
be purist or tolerant, moral or sophisticated. On one hand they 
denied all dignity to the out-of-wedlock child, when established 
as such. On the other hand, the law created and frequently applied 
a fiction that bore no relationship to reality or scientific fact; it 
insisted that every child born “in a Christian Country” was prima 
facie the offspring of a lawful rather than a meretricious relation- 
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ship. In applying that presumption one had merely to prove the 
simple fact that the child was born of a married woman, and his 
legitimacy was thereupon presumed. Until convincing facts were 
elicited to overcome the presumption, the child’s legitimacy pre- 
vailed for all purposes. 

Lest it be supposed that this was a gesture toward serving the 
welfare of the child, one must hasten to add that it was nothing 
of the sort. Rather it partook more of a pathetic effort to reassure 
society that though it was steeped in “immoral” behavior (a 
charge that every generation is made to answer), philosophers 
could find something good in the worst of us. At one point in the 
process of rationalizing the “evil” in man, Montesquieu observed 
that “the wickedness of mankind makes it necessary for the laws 
to suppose them better than they really are. Thus, we judge that 
every child conceived in wedlock is legitimate, the law having 
confidence in the mother as if she were chastity itself.” 

This unrealistic supposition led to some extraordinary results— 
results that would have been thought awesome by men of medi- 
cine. For example, consider the posthumous child. In the time of 
Edward II, the Duchess of Gloucester is reported to have been 
delivered of a child one year and seven months after the death 
of the Duke. Yet, the child was pronounced legitimate. In the 
reign of Henry VI, one British judge expressed the opinion, with 
considerable seriousness, that a widow may give birth to a child 
seven years after her husband's death without injury to her repu- 
tation. This ridiculous presumption continues elsewhere to apply 
to posthumous children born more than 270 days following the 
death of the husband, despite the medical fact that it would have 
been impossible (even during a seance or at some other super- 
natural rendezvous) for the deceased husband to have sired the 
child. 

An analogous situation was created in relation to children of 
bigamous marriages. Centuries ago such children were ipso facto 
considered illegitimate, because a bigamous marriage itself was 
void in a monogamous culture. In more recent years, however, 
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when one of the parties is found to have contracted the marriage 
in good faith (without knowledge that it was being contracted 
bigamously) the weight of legal authority legitimates children 
born of such marriages. Thus, the good intention of a contracting 
parent to such a marriage transforms a child born out of lawful 
wedlock into a lawfully acquired child. It would follow, of course, 
that the bad faith of both parents would burden the offspring 
with all the stigmata of illegitimacy. 

One would suppose that a statute which, by interpretation of a 
fertile legal mind, can miraculously legitimize a child born of a 
bigamous marriage, would do likewise for a child born of an 
incestuous marriage. But this is not the case. Statutes which make 
legitimate the issue of void marriages (which bigamous marriages 
are), nevertheless illegitimatize children of incestuous marriages. 
This disparity in attitude is largely the product of our wholesale 
condemnation of marriages contracted between a man and 
woman within certain degrees of consanguinity. 

The wide cleavages in our attitudes toward the products of 
bigamous and incestuous marriages are, as might be expected, ex- 
tended to the children of miscegenous marriages. In most states 
such unions are void from their inception, and cannot beget 
legitimate children. In a few states the opposite view is taken; it 
is no accident that in those states in which attitudes toward such 
children are more generous, the programs for child welfare are 
generally more enlightened. 

The resultantly confusing conflicts of law respecting the status 
of these children are evident in the application of an almost 
comical rule of legal evidence, once established with utmost 
judicial gravity, popularly known as the “Lord Mansfield rule.” 
It affects the husband’s non-access to his wife at the time of con- 
ception. Consider its use to overcome the presumption that a child 
born of a married woman is a legitimate child. Even though the 
husband is removed from the wife by a distance so great that he 
could not possibly have had physical access to her at the time the 
child was conceived, the child is deemed legitimate. For example, 
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if a wife in England bore a child while the husband was “within 
the four seas,” the presumption was that the child was legitimate 
unless it was proved that the husband was impotent. Even though 
the husband was actually abroad when the child was conceived, 
if he was potent the child was deemed his child. If by the law of 
biology (not by the law of probability) he could have been the 
father, the child must be presumed to be his. 

One would suppose that the two people most capable of prov- 
ing non-access would be the husband and wife. But in many juris- 
dictions now, and until 1947 in New York, the declaration of a 
husband or wife concerning non-access could not be admitted in 
any legal proceeding, if the effect of that declaration would be to 
“bastardize” the issue born during or after marriage. This rule 
of evidence has its harsh consequences. During World War II 
many husbands were separated from their wives by long distances 
for protracted periods of time. They were granted no furloughs 
and did not have the benefit of visitation for periods ranging from 
one to four years, or more. Some distracted wives participated in 
romantic liaisons with other men, and were later delivered of 
children toward whose support and maintenance the surprised 
husbands, upon their return, were compelled by law to contribute 
unless, by independent proof, they could prove non-access. One 
may well imagine how unenthusiastically, to put the matter 
mildly, they performed the other duties of fatherhood. 

Earlier attitudes of society toward the child born out of wed- 
lock, or during a wedlock characterized by an absent or deceased 
husband, equated such a child’s status with the wages of sin: “to 
retain a bastard in a man’s house was a reflection and the stain and 
reproach of the parents.” Notwithstanding this, it is true that 
there has been a noticeable tendency to devise a legal rationale for 
imparting to such children the character of legitimacy though 
their conception was “sinful.”’ This is being accomplished in sev- 
eral ways, most of them awkward: (1) by statute, though statutes 
differ radically as to how this may be brought about; (2) by judi- 
cial proceedings, though this may be done in only a few states, and 
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is severely limited to endowing the child with the capacity to in- 
herit or to be adopted; (3) by recognition and acknowledgement 
on the part of the putative father, though this may be done in but 
a few states, and some statutes require only recognition, while 
others require formal acknowledgement to the family of the 
father; (4) by subsequent marriage of the actual parents, though 
this may be achieved only if the parents were free to marry at the 
time the child was conceived, and cannot be done if the child is 
what is colorfully called an ‘‘adulterine bastard.” 

This distinction erected between a child’s status if born of 
parents technically free to marry and that of a child whose mother 
or putative father is not free, is reminiscent of an historical fiction 
in Oriental cultures. In some countries a distinction was (and still 
is) drawn between the child of a concubine and that of a prosti- 
tute. Because the concubine was thought by custom and tradition 
to possess some convenient relationship to the family, her children 
were regarded an natural children. But because the prostitute 
does not, through her commercial relationship with her customer, 
acquire the relationship with his family equivalent to concubi- 
nage, her children are doomed to be spurious for all purposes. 

Our law is replete with other anachronisms affecting the child 
born out of wedlock. One, for example, has to do with the right 
of such children to inherit property from natural parents. No such 
right existed at common law. Many statutes have been enacted 
abrogating the ban on their inheritance, rendering inheritance 
an ordinary consequence of consanguinity. But these are mere 
laws of descent; they do not legitimate the children for any other 
purpose. However, people making wills (or their lawyers) either 
deliberately or unwittingly circumvent such statutes by bequeath- 
ing their property to their “lawful issue.” 

In other limited ways, legislatures have liberalized the rigid 
doctrines which caused legal stigmatization of children born out 
of wedlock. Some legislatures have prohibited the use of the word 
“bastard” or “illegitimate” in local laws, or in public or judicial 
proceedings, or in public records or documents; they have sub- 
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stituted the words “natural child.” But changes such as these must 


m 
not be interpreted as reflecting an abolition of the lines of signifi- le 
cant demarcation between “lawful issue” and “illegitimate.” p 
There still persist many distinctions which neutralize the grudge. Ww 
ing concessions that were made. 

For example, in many states: (1) a bastard may inherit property 0 
from his mother only if she dies without other legitimate issue; t 
(2) such a child may not inherit from the mother’s relatives, nor f 
from the putative father, but ironically enough the mother may a 
inherit from the child and the mother’s relatives may also take the I 
child’s property; (3) the child’s indigent, unmarried mother may 

i 


not receive financial aid for the support and custody of an illegiti- 
mate child in her own home, but the child must be placed as a | 
public charge in a child-care institution; and just recently a justice 
of the Domestic Relations Court in New York City urged the 
district attorney to prosecute and imprison such adulterous un- 
wed mothers as common criminals; (4) an illegitimate child may 
not recover damages for the wrongful death of an unwed mother, 
even if the child is living with the mother at the time; but a child 
born during wedlock may recover such damages, even though the 
child is not living with the mother at the time; and (5) one type 
of birth certificate is issued and publicized for an illegitimate 
child, referring in unmistakable terms to his illegitimacy, while 
different certificates are issued for others, clearly implying their 
lawful origin. 

Thus, here and there, in a curiously sporadic fashion, a hand- 
ful of coldly specific legalistic fictions has been forged to give 
restricted legitimate status to children. We prefer to believe that 
in a majority of instances they were due to the humane realization 
that those children are clearly innocent of wrongdoing and 
should not be made to suffer in perpetuity for what is regarded as 
an offense of their parents. In many wondrous ways, character- 
istic of the collectively quaint mental processes of some legisla- 
tures, children have been carved out of the mass who are either 
“totally” illegitimate or “partially” illegitimate, or may be legiti- 
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mate today and illegitimate tomorrow, or illegitimate this year— 
legitimate next. That this serves to confuse the public is unim- 
portant. But that it has its damaging effect upon the children 
whom these contradictions affect directly, is clear. It should be 
unnecessary to remark on the traumatic effect upon a child of one 
or more of the by-products of the label of illegitimacy—whether 
that label reads that the illegitimacy is “partial” or “total.” The 
feeling that the child lacks status—to acquire and preserve which 
all of us strain desperately—haunts the child unremittingly. He 
may try to achieve status aggressively. The feeling that he is re- 
jected—unwanted and unloved—may torment him. In turn, he 
may seek approval in socially unacceptable pursuits, or be 
plunged into a mood of despair. The ambivalence of society 
toward him may evoke deep resentments which can, and often do, 
manifest themselves in a variety of maladjustments. 

While Arizona and North Dakota have recently abolished all 
distinctions entirely, it is fair to report that as a whole the Ameri- 
can community, crippled as it still is by a deeply rooted moral 
posture toward premarital and extramarital sexual relationships, 
pretends hypocritically not to be prepared for such sweeping legis- 
lation as would, for all purposes and under all circumstances, 
place all children (however conceived and born) on a legal and 
social parity with each other. This is the ultimate desideratum, 
the only one that squares with our sense of justice and decency. 


So much for the status of the out-of-wedlock child. What be- 
comes of him if his unwed mother cannot rear him? Most states 
provide that the putative father may not take lawful custody of 
the child, no matter how unfit the mother may be. Since it has 
been estimated that about 85% of the children who are offered 
for adoption to foster parents are born out of wedlock, it is rele- 
vant that we examine the safeguards erected against improper 
placement and faulty adoption techniques which often prevail in 
this country. 

Here we find that the lack of uniformity in laws affecting the 
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status of such children is matched by an equivalent lack of pro. 
gressiveness and uniformity in adoption procedures. Of course, 
the laws of all states provide for the adoption of minor children, 
In general outline the procedures of the several states appear to 
resemble each other, but on closer examination enormous dif. 
ferences appear in the prerequisites of foster parents, the types of 
agencies which may make placements in contemplation of adop- 
tion, and the nature of the investigation of the physical, emotional 
and financial fitness of foster parents prior to placement or adop- 
tion. These differences, in a few jurisdictions presenting no in- 
superable obstacles to manifestly unfit adoptive parents, account 
for the fact that some states with relaxed standards have become 
meccas for persons seeking adoptive children and, consequently, 
favored market places for unwed mothers and those who exploit 
them. 

For example, it is still a reflection on our planlessness that less 
than one-third of the states have adoption statutes that approach 
the minimum standards established by the United States Chil- 
dren’s Bureau. Most states will insist upon protecting the rights 
of natural parents against the rights of their offspring, permitting 
fathers and mothers to forbid the adoption of a child they have 
all but abandoned. Relatively few states make any provision man- 
datorily requiring the investigation of the suitability of an adop- 
tive home. Others make no such investigative effort unless and 
until a petition to adopt is filed; if legal adoption is not later 
sought, the foster home may never be investigated, and a child 
may languish in an unfit home until adulthood. In most states 
there is at present virtually no effective way to outlaw the place- 
ment of children for financial gain. California, Maryland and 
New York are three of the few states recently enacting such pro- 
hibitions. New Jersey’s effort to do likewise was nullified by a 
ruling that such a prohibition cannot apply to the natural 
mother. 

The very multiplicity and variability of state laws and their 
absurd contradictions afford encouragement to the operators of 
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what has been loosely called the “black market.” The “black 
market” refers to those transactions in which an unlicensed in- 
termediary, for a consideration, procures a child for an adoptive 
parent, directly from an unwed mother without the intervention 
of an accredited adoption agency, public or private. It is a mis- 
nomer because the majority of states do not foreclose such trans- 
actions. In those states—particularly in large urban centers—sums 
ranging from $500 to $5,000 have been reported as having been 
paid to willing “sellers” by willing “purchasers” for the acquisi- 
tion of babies concerning whose physical and emotional health 
virtually nothing is known—by the seller or the purchaser. ‘These 
transactions take on the character of under-the-counter sales of 
merchandise in times of scarcity, not unlike nylon stockings or 
cigarettes during the war, and theatre tickets for a popular musi- 
cal comedy. They have the aura of what Rebecca West calls a 
“rich, dark rottenness.” 

But more than that, they partake of the selling of humans into 
a species of feudalism. That the infant has no choice nor the pub- 
lic a voice in the selection of the child’s natural parents is prob- 
ably an unavoidable biological phenomenon. But that the public 
should be equally helpless in the selection of his foster parents is 
a social disaster of unmeasurable magnitude, the implications of 
which, ramified and obvious as they are, need not be elaborated 
here. The very nature of infancy or childhood is such that a child 
is incapable of protecting himself. To be sure, in practically all 
states the consent of the child is necessary, if he is old enough to 
give consent. In a few states ten years is considered chronologic 
maturity for this purpose; in others it is twelve; in the majority it 
is fourteen; in Hawaii and Puerto Rico it is sixteen; in three 
states there is no requirement for consent at any age. But this is 
academic for most children offered for adoption, since they are 
below the age of consent. The public, by its appalling indiffer- 
ence, seems to be giving tacit consent at all times. 

Another type of transaction—in what has been called the “gray 
market’’—may involve a well-intentioned physician, social work- 
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er or nurse who, as a gesture of friendship for prospective foster 
parents and what will be assumed to be genuine concern over the 
dilemma of an unwed mother, arranges a transfer of custody of a 
newly born infant. Such transactions have been known to take 
place in hospitals, doctors’ and lawyers’ offices, maternity homes, 
lying-in hospitals and, unfortunately, in some social agencies, 

Private placements, of one kind or another, by far prevail over 
placements by authorized agencies; the ratio is at least two to 
one. The traffic in the former is sometimes so heavy that unap- 
proved sources compete with each other for the trade of that in- 
calculably large demand for which, even in time of war, the 
supply could never be adequate. Those who engage in such en- 
terprises—from the mother down to the professional or nonpro- 
fessional intermediary—are not in the least concerned with such 
things as: (1) the dynamics of selectivity among available foster 
parents; (2) the predictability of emotional adjustment of the 
child to his new home; (3) factors involved in psychic sterility 
which, if probed, might disqualify some foster parents; and, 
among other things, (4) the factors which make many children un- 
adoptable. These matters are beyond the ken of most of those 
who have fattened on the placement trade and, in turn, have 
made it flourish; or, if not beyond their skill to search out, they 
are matters as to which they apply their imperfect intuitive tech- 
niques or, simply, the exigencies of the market place. 

Ordinarily, where both the infant and the prospective adop- 
tive parents are domiciled in the same state, legal residence pre- 
requisites present no problem. Where the residences of the foster 
parents and natural mother differ, almost three-fourths of the 
states have laws permitting importation of children—provided 
permission is obtained from the welfare department of the state 
of the foster parents. A few states regulate the exportation of chil- 
dren by requiring permission of a state welfare agency and, in 
some of them, provided follow-up reports are obtained. We may 
legitimately speculate on the thoroughness of such “follow-ups.” 
The disparities in regulations affecting importation and exporta- 
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tion resemble the disparities in divorce laws of the several states. 
They have the tendency to encourage people seeking children 
for adoption to look to those states whose exportation regulations 
are lax, just as those seeking divorces often expose themselves to 
the jurisdiction of those states in which the grounds for divorce 
are most liberal. 

As might be expected, the most rigid adoption requirements 
are found in the matter of race or religion. Not only accredited 
adoption agencies that place children for adoption, but the courts 
that later pass upon petitions for adoption, exercise great care to 
avoid interracial or interreligious adoption. The motivating 
theory is that such adoptions are not for the best interests of the 
child, and hence these requirements are found almost universally 
in both practice and the law. However, it is worthy of more than 
passing comment that greater attention is often paid to the match- 
ing of the child with a family of the same religious faith than to 
matching on physical, intellectual and emotional levels. 

Perhaps in no other aspect of the adoption problem are stand- 
ards as relaxed as in the matter of investigating placements in 
contemplation of adoption. It is the pursuit of this precautionary 
measure that we betray our supreme indifference and neglect. 
Except for children placed by accredited agencies, until a petition 
for adoption is presented to a court social investigations are rarely 
made of placements, whether or not they may be in contempla- 
tion of adoption. It has been estimated that nearly half of all 
placements by unauthorized sources never eventuate in any at- 
tempt to adopt. A placement may be patently improper and the 
child can live in the foster home for periods ranging from six 
months to as long as sixteen years before an adoption petition 
may be filed. Yet no state mandatorily requires investigation at 
the point and time of placement, and about fifteen states require 
no investigation even at the time of adoption. About thirty states 
require investigation at the time of adoption by the state welfare 
agency; a few states permit delegation of the power to investigate 
by a person or authorized agency designated by the court. 
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Today we accept without cavil or serious dispute the mental 
hygiene orientation that has permeated social work. Especially 
workers in the vineyard of child placement are becoming increas- 
ingly aware of the emotional factors implicit in their difficult and 
delicate function. They are called upon to evaluate such crucial 
matters as: (1) the complexities of the motivations for parent- 
hood in a particular case; (2) the applicants’ parental capacity; 
(3) the reason biological parenthood was not possible, if in truth 
it was attempted; (4) the stability of the marriage of the adoptive 
parents; and, among many others, (5) whether they are prepared 
to relate successfully to a child someone else has borne. To these 
matters, which call for the closest scrutiny, one must add all those 
large and small items, the ponderables as well as the imponder- 
ables, which reveal fitness on economic, social and cultural levels. 
These are basic to the determination to place a child—a step 
which can be fraught with such awful finality that it would make 
humble all but the calloused and case-hardened creature. 

Thus, in the majority of states there is no determination at the 
outset as to whether a child is suitable for adoption, whether the 
adoptive home is suitable, or whether the child should have been 
separated from his own family at the time of placement. There is 
no intelligent, impartial and sympathetic evaluation of the po- 
tentials of prospective adoptive parents to provide a home and 
future for the child, nor evaluation of the child who may be se- 
lected for them. In most states, after the lapse of the interval of 
time between placement and the petition for adoption (which 
most often exceeds the minimum residence requirements), most 
judges hesitate to deny a petition for adoption because a super- 
ficial mutual attachment, however tenuous, may have developed. 

The consequences of this haphazard process were studied by a 
Legislative Commission in New York, which underscored the 
lack of timely investigative procedures: ‘Investigation of adop- 
tion petitions, * * * in an apparently large number of cases, is 

taking place at too late a point to mean much more than pure 


formality, and is not operating to prevent unwise or undesirable 
placements.” 
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Nor have we so far considered the plight of the terrified and 
bewildered unwed mother herself. Helene Deutsch, who studied 
the peculiar psychologic factors encountered in unmarried 
mothers, has written of the social morality which “casts a dark 
shadow” upon these unhappy women. Though one may find in- 
consistency between her feeling that society has made “‘obsolete”’ 
the notion that such women are “sinners,” and her contempo- 
raneous observation that ‘‘our society still regards such mother- 
hood as a disgrace,” Dr. Deutsch makes it abundantly clear that 
it should be an inevitable concomitant of the placement of the 
child to render the mother a service which she, at that strategic 
juncture, sorely needs. It is not merely a matter—as some people 
seem to think—of providing her with money for payment of her 
medical expenses; nor even alone of putting her in funds with 
which to purchase clothes and return to her home. Instead, good 
casework procedures (as to which those engaged in private place- 
ments display an exquisite detachment) are indicated to over- 
come the feelings of embarrassment, desolation, even depression, 
which often devastate these women. They need at least supportive 
therapy in a uniquely personal sense. They want added assurance 
that their babies are being placed in the best obtainable foster 
homes—if, indeed, their first impulse to surrender their children 
for adoption is one upon which we should proceed, rather than 
explore the possibility that they (some of them) provide homes 
for their children. 

Three roadblocks are being erected to thwart solution of these 
aspects of the problem: (1) the fear by some of a monopoly by the 
authorized agency in a sphere in which others believe they may 
operate equally well; (2) the fear that there may be ultimate en- 
croachment by the state into the practices and policies of volun- 
tary agencies; and (3) the notion that a mother has the unqualified 
right to delegate care and transfer custody of her child to whom- 
soever she pleases. 

The fear of monopoly is really a “straw man.” There is scarcely 
an adoption agency in the country capable of handling ade- 
quately the caseloads which would ensue if, tomorrow, all non- 
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agency placements were prohibited. While one could readily 
enumerate the host of advantages—to the children and com. 
munity—if (as only a few states now provide) placements in con- 
templation of adoption were restricted to public or accredited 
private agencies, it is pragmatically impossible to do so now. 
Actually, the cry of “monopoly” masks quite another anxiety, 
namely, recognition of the importance and social utility of the 
rigid standards we would impose upon non-agency placements, 
The real fear is that others may not (indeed, we now know they 
will not) adhere to those standards, During our recent intensive 
efforts in New York to translate into law a requirement that all 
placements be promptly registered and investigated, those who 
successfully resisted the legislation made dubiously humorous 
comments concerning the “‘red tape” of agency procedures, con- 
cerning the many matters into which accredited agencies pains- 
takingly probe relative to the qualifications of prospective adop- 
tive parents. This is an ancient tactic; when a litigation has 
obvious merit the adversary often tries to laugh it out of court. 
However ill-founded the second fear many be (residing as it 
does in the historically inaccurate tradition that voluntary agen- 
cies have the right to operate without reference to any but the 
most perfunctory governmental regulation), it represents a for- 
midable obstacle to a widening of state supervision over this area 
of human activity. It is probably not generally realized that, 
constitutionally, each state, by the valid exercise of its police 
power and in its capacity as parens patriae, is the guardian of all 
of the children within the state, and has the unquestioned power 
to make all reasonably necessary and proper provisions for the 
care, welfare and protection of those children. Though many 
groups resist the exercise and enlargement of this power—some 
petulantly, others indignantly—they might as well resist the tides. 
This power is vouchsafed to the state to preserve the peace and 
safety of the state, and for the benefit of the children themselves. 
Moreover, the state has the power to license or, for cause, to 
withdraw licenses from voluntary agencies which perform func- 
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tions touching on the care and protection of children. Through 
its state welfare department, it has the power to promulgate regu- 
lations which will insure decent standards for the intramural care 
and protection of children. For the most part, it is precisely by the 
exercise of this unquestionable power that states are found to have 
established minimum safeguards against the improper institu- 
tional care and treatment of children which was characteristic of 
the eighteenth and nineteenth centuries. It remains that they 
carry that power still farther to insure that those minimum ex- 
tramural standards upon which we can secure agreement be 
extended so as to make all children their beneficiaries. 

The third obstacle, namely, the persistence of the fiction that 
a mother may dispose of the child to any person selected by her, 
is today philosophically unsound and legally inaccurate. Under 
the Napoleonic Code some such absolute right was spelled out; 
as was, also, the parental right to discipline the child by whatever 
extreme means the transitory mood of the parent could justify. 
In some cultures, at one time, even infanticide was permissible 
for parents. But with the advent of more enlightened concepts of 
child care, and with belated recognition of the reality that the 
state has a critical stake in emotionally well-adjusted and physi- 
cally healthy children, the archaic notion that parents were the 
final arbiters of how and with whom the child’s welfare might be 
best served passed into limbo. Statutes prescribing penalties for 
cruel punishment, non-support, abandonment, neglect and con- 
tributing to the delinquency of a child, are but a few of the quite 
legitimate curbs placed on the hitherto unbridled right of parents 
exclusively to control the destiny and very lives of their children. 

While other well-known serious gaps still exist, and while state 
legislatures are slowly narrowing them, at present there is vir- 
tually no protection against a child’s palpably improper place- 
ment in what is known as a “free home” (the home of a family 
other than that of a close relative or legal guardian). In all states it 
is possible for a natural parent or any other person to place a 
child of tender years in the home of any stranger—either in con- 
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templation of adoption, or not—in which the child may continue 
to live until such time as it is capable of emancipating itself, We 
have fixed circuitously negative standards for such placements, 
Though we protest with great vigor and solemnity our preoccupa- 
tion with the welfare of children, we yet tolerate a system by 
which natural parents or others may make a gift of a child to 
foster parents who, though they may not neglect it in the sense of 
failing to provide food, shelter and clothes, and may not be cruel 
to it in the sense of inflicting physical injury, may nevertheless be 
totally unfit on other levels to rear the child with love, under- 
standing and sympathy. 

We do not now mean those placements which sometimes are 
made by accredited agencies experimentally, for those children 
whose deficiencies or poor heredity may make unpredictable their 
future development. Such placements are suggested in a select 
number of cases where adoptive parents are aware of the risk in- 
volved, and are capable of accepting the uncertainty entailed. 
Rather, we refer to that infinitely larger group of young children 
who are in most respects found to be perfectly normal (after a 
decent interval of careful study, which most private placements 
do not provide for). In uninvestigated placements of such chil- 
dren the risk involved with totally or even partially unfit adop- 
tive parents, or with persons who never later are seen or whose 
homes are never subsequently studied, is not merely a calculated 
one; it is so reckless as to evoke the speculation that we have not 
emerged from primitive times in which life was held cheaply and 
children were as expendable as any readily replaceable commod- 
ity. 

There is no state in which such a transfer of custody may not be 
consummated, free from reasonable regulation by the state. This 
is a paradox, in light of the established custom in most states that 
before a permanent or even temporary foster home be chosen for 
a delinquent or neglected child by a welfare department or ju- 
venile court, an investigation of the home and of the foster 
parents must be made. It is a tragic circumstance that now defies 
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understanding, but will not always be tolerated, that we should 
be more concerned with the fitness of foster parents who give 
shelter and care to an adolescent child adjudicated as a delin- 
quent, than to an infant whose natural parents—for one reason 
or another—are unable or unwilling to retain custody of the in- 
fant. 

And it is just as incomprehensible a circumstance, that one day 
soon will be altered, that we should be more preoccupied with the 
qualifications of a real estate broker, or plumber, or electrician 
or operator of a motor vehicle—all of whom require licensing by 
the state—than with the qualifications of those engaged in child 
placement, an occupation transcending the others by far in pre- 
cariousness and significance. 
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